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ROAD TO EXPUNGEMENT (Grows Longer

Expungement relief for brokers isa
creature of regulatory creation and, By Howard R. Elisofon, Grant R. Cornehls*
as such, regulatory changes to the
process have naturally, but continu-
ally, emphasized the extraodinary

nature of expungement relief and Introduction expungement of customer dispuie
made it more dificult and expensive A good reputation is the most valuable information.*
to obrain. Authors Howard Eliso- set for any firm or registered person .
fon and Grant Cornehls discuss ?1:1; the sedclzitiier.: indusglry. S{F what  Vvhatis the CRD?
the modern history of expuigement can a broker and his or her firm do FINRA operates the CRD, which is
relief, intervention tactics by state when @ customer damages their an online registration and licensing
regulators, and the struggle to reputations with false accusations of system for the U.S. securities
maintain a balance between invés- wrongdoing? industry. The CRD contains
tor protection and the individual information gathered from state and
broker's right 1o fair treatment......... 1 Since the Central Registration federal securities regulators and
{} Depository® ("CRD") system was first self-regulatory  organizations such
e IN BRIEF created in 1981, the Financial Industry as FINRA and its member firms.
FINRA Stats, 6/10; Dodd-Frank Regulatory Authority (“FINRA") The CRD provides information
Bill Now Law; PAPP's Third Year; and its predecessor, (he National concerning member firms, as well as
More BrokerCheck Disclosure; Association of Securilies Dealers their assaciated persons, and includes
Mid-Case Disciplinary Referral; (“NASD™).! have allowed member administrative information, such as
Revised Discovery Guide Filed; firms and associated registered current registrations and employment
Non-Party Witness Representation; persons to seek expungement of history, as well s ‘d;.s,closure
NFAArb Update, 7/10; New Bureau information concerning disputes with information concerning criminal and
of Consumer Financial Protection; customers. But since 1999, the road disciplinary history, civil litigation,
Award: Levinthal v. Republic Secu- to expungement has become much and customer dispuies.?
rities; FINRA's Investor Newslet- Jonger.
ter; FINRA Arb Lists Reach 30....... 6 Recently, FINRA has sought to
FINRA has inlroduced numerous significantly expand the information
ARTICLES & CASE LAW procedural safeguards designed to dvailable to the public through its
Issues in securities arbitration pon- protect the integrily of the CRD BrokerCheck online system. The
dered & decided...........ccwriverniics 108 .0d ensure that legitimate dispute  BrokerCheck database is derived
information significant to investors from the information in the CRD
SAC's BULLETIN BOARD and securities regulators will not be and allows investors to research the
Neéws fromt and about people in expunged. Expungement is intended professional backgrounds of current
securities arbitration........o 19 1o be the exeeption, not the rule, and and former registered brokerage firms
the expungement of information from and associaled persons.* Among other
SCHEDULE OF EVENTS the CRD has progressively become things, FINRA has sought to reguire
Seminars and conferences sched- more difficult. This article provides ~ !eporting of custamer disputes on
tled in the coniing months ... 20 an overview of thal progression an associated person's Form U4,
; and the current reguirements for the even where the associated person
L AWARD - cont'd on page 2
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has nol been named as a parly 1o the
dispute’ FINRA Rule 8312, which
became effective November 30,
2009, expands available information
concerning regulatory actions taken
against persons who are no longer in
the securities industry

The CRD serves as a report card on
the reputation of firms and industry
professionals.  FINRA encourages
investors to consult BrokerCheck
“when choosing whether to do
business or continue to do business

with a particular broker or brokerage
For this reason, member

fiom."™
firms and associated persons have a
strong interest in clearing their good
names through the expungement
of unwarranted customer dispute
information from the CRD. On the
other hand, FINRA has continually
sought to balance this interest with the
need 1o protect investors by ensuring
the integrity of the information
available through the CRD system ?

The Evolution of the
Expungement Process
Judicial Confirmation Required
From the creation of the CRD system
in 1981 until 1999, the NASD would
expunge information from the CRD
system on the basis of an arbitration
award directing such relief.? NASD
took the position that “expungement
of information from the CRD system

that is ordered by an arbitrator and
contained in 4n award should be
afforded the same treatment as a
court-ordered expungement.”’®  In
1999, under pressure from securities
regulators, the NASD agreed to a
moratorium on the expungement of

information in customer disputes,

“unless the award has been confirmed
by acourt of competent jurisdiction.”""

Since 1999 FINRA has required
members and associated persons
to obtain court orders directing
expungement or confirming an
arbitration award containing an
expungement divective,'” This require-
ment was later made permanent and
codified as NASD Rule 2130,"% and
currently appears in  FINRA Rule
2080, which states that “[m]embers
or persons seeking 10 expunge
information from the CRD system
arising from disputes with customers
must obtain an order from a court
of competent jurisdiction directing
such expungement or confirming
an  arbitration  award  containing
expungement relief™" Following
the Rule 2080 procedures occasions
further delay and adds an additional
layer of costs for brokers and firms
who seek expungement of customer
dispute information.

Curtently, a party who seeks a court
order directing expungement of
conl'd on page 3

- MANAGING EDITOR

i : 1 i alor is publnhe.d 8 um¢s pet year and sells by
annual subscnphon chularSubscnpuon $250; Prefen'edSubsmipuon (with weekly
‘e-miail Alert§)i 5590 Back issues of SAC are available to subsgribers only at $20
per issue.. An aftractive SAC-imprinted "D-Ring" bindes 15 also available to store
'backqssues The 1.5" blue binder, with grey print on its face and backing, costs $15.

The Board: ofEdnom functions inan ndvisory.capacity to the Editor. Editarial decisions convern-
ing the ncwsluler are.not the respousibility of the Bodrd or its members; nor ar¢ the comments
and ppinions expressed in (he newsletler necessar ily the views of the Board. any individual Board

inember, or any organization with which shefhe may be affiliated,

Richard P. Ryder

Vol. 2009, No.6

iowqrd G Berg
‘Jackson Gmnr & Co; Inc..
(e

?I’eter R. Boutin
Keesal Young & Logan

‘Robert S. Clementé
"gtrm"ney at Law -

I’atncn E. Cowart
'Weﬂ.s Fargo Advisors

J“oel E. Davidson

Daﬁidson & Grannum

Roger M, Deitz
Medzazo: * Arbitrator

l_?aul J. Dubow
Arbitrator + Mediator

Robert Dyer :
Allen Dyer Doppelr Milbrarh
& Gilchrist

George H. Friedman
FINRA Dispute Resolution

Constantine N. Katsoris
Fordhamn University School of Law

Theodore A. Krebsbach
Krebsbach & Snyder

Richard L. Martens
‘Casey Ciklin Lubitz Martens &
O'Connell

Deborah Masucci
AIG Campanies, Inc.

Sam Scott Miller
Orrick Herrington & Surcliffe

David E. Robbins
Kaufmann Gildin Robbins & Op-
penheim, LLP '

Michael B. Roche
Schuyler Roche & Crisham, P.C.

James D. Yellen
J.D. Yellen & Associates

__ﬂkim
-



Vol. 2009, No. 6

Le__ _mn_En e e e e =g B _m 5 _mema____ 5 _ _E1____ o swn
ROAD TO EXPUNGEMENT conr'd from page 2

confirming an award that contains an
expungement directive must notify
FINRA and must name FINRA as an
additional party unless FINRA waives
that requirement.” Upon receipt
of a request for a waiver, FINRA
stafl will notfy each of the states in
which the individual is registered or is
seeking registration that the individual
is seeking expungement and has
submilled & waiver request.'

Specific
Required
Many customer disputes are resolved
through setilement and respondents
frequently seek the claimant’s
consent 1 expungement as part of the
settlement.” But some claimants and
their counsel fell pressure to consent
to a stipulated award containing an
expungement directive in exchange
for monetary compensation, even
where they believed that the firm or
the individual broker was culpable.
As one atlorney explained, “even if
you and your client thought the guy
was guilty as sin you would still do
it, because you wouldn't get money
unless you agreed to that."#

Arbitral  Findings

SOITIC observers were COI’ICEI’HBCI
that  arbitrators  would  routinely
approve such stipulaled awards on
the basis of affidavits submitted
by the parties without considering
whether the request for expungement
was justified."” In 2004, the
NASD warned that members and
associated persons who “negotiate
settlements with customers in return
for exculpatory affidavits that the
member or associated person knows or
should know are false or misleading”
would be “subject to disciplinary
action,” including possible criminal
sanclions.®

FINRA Rule 2080(b)(1), which
took effect in 2004, was intended to
curtail such settlement practices by
presenting three legitimate grounds
for expungement, any one of which
would trigger relief: (a) the claim,
allegation, or information is factually
impossible or clearly erroneous; (b)
the registered person was not involved

i the alleged investment-related
sales practice violation, forgery, theft,
misappropriation, or conversion of
funds; or (c} the claim, allegation
or information is false  FINRA
would waive its right to be named as
a party to an action seeking. judicial
confirmation if an expungement award
was based on “an affirmative finding
that the expungemcnl meets one or
more of the standards in the rule."?

FINRA Rule 2080 does not expressly
require the arbitrators to affirmatively
find that ene or more of the grounds
for expungement have been mel, and
indeed contemplates siluations in
which expungement reliel would be
“based on judicial or arbitral findings
other than these described” in the
Rule?  However, from the outset,
it wag expected that a party seeking
expungement would request  such
relief from the panel of arbitrators,
who would then decide whether to
direct expungement on the basis of one
of the three standards set forth in the
Rule.® The arbitrators were expecled
to state  whether expungement
was granted and the basis for the
award.®  Where the parties settled
their dispute, expungement would
require a stipulated award containing
affirmative findings that expungement
is based onone or more of the standards
set forth in the Rule and seuting forth
“the basis on which the expungement
relief was granted.”

The arbitrators could require “the
submission of documents or a brief
evidentiary hearing to gather the
information necessary fo make such
findings,” but were nol expressly
required to do 507 “In such cases,
FINRA expected (hat arbitrators
would examine the amount paid and
any other terms and conditions of the
settlement that might raise concerns
about the associated person’s behavior
before awarding expungement.”?*

State Regulatory Inlervention

In 2007, at least two state regulators
became concerned that expungement
was being routinely granted in the
absence of affirmative Nndings (hat

such relief was warranted. These
regulators included New York's then-
newly elected Attorney General,
Andrew Cuomg, and the Maryland
Securities Commissioner, Melanie
Lubin. Contrary o0 FINRA's
expectation, it appeared that some
arbitrators continued o rubber-stamp

‘stipulated awards drafted by the parties

that included expungement relief,
without inquiring into the facts of the

case or the terms of the setllement.”

In such awards, the panel of arbitralors
typically satisfied the letter of FINREA
Rule 2080 by stating that one or more
of the standards in the Rule had been
met, without further explanation.™

Starting in 2007, the New York
Attorney General and the Maryland
Securities Commissioner moved to
intervene in a number ol cases where
individuals sought to confirm an award
directing expungement of customer
dispute information from their CRD
records.”  In these cases, the New
York Attorney General argued that
the arbitrators failed to comply with
FINRA Rule 2080 by failing to provide
affirmative findings of fact to support
the recommmendation of expungement.®

Required Hearing and Written
Explanation for Award
Regquired
The New York Attormey General's
efforts to oppose confirmation were
largely unsuccessful. Several courts
recognized that “traditionally, there is
no mandate that an arbitrator give any
reason for an award," and concluded
that “for judicial confirmation, there
is no requirement for the arbitrator
to make any of the specific findings
listed in the Rule™  One court
observed that nothing in FINRA Rule
2080 *“tells the court what it must find
ar what the arbitrator must find for a
court to confirm” an award directing
expungement.®®  Nor is there any
requirement in Rule 2080 that the
arbitrators hold a hearing on the
issue of expungement.®* Only one
court refused to confirm the awards
presented to it, but even thal court
stated that it would confirm the awards
cant'd an page 4
3
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if the panels provided “amended
awards containing specific affirmative
factual findings in each case justifying
the expungement recommendations,
along with the portions of the record
on which those findings are based,” 1o
enable the court to review the award

The New York Attomey General’s
intervention did, however, influence
FINRA to change its procedures again,
In a proposed rule change in October
2008, FINRA referenced several of the
New York cases and proposed a new
rule that would require a hearing on
the record and a wrilten explanation
by the arbitrators of the reasons for
expungement relief **

Effective January 26, 2009, FINRA
institnted  “new  procedures  for
arbitrators to follow when considering
requests for expungement relief under
NASD Rule 2130" now FINRA
Rule 2080 The procedures were
intended to “ensure that arbitrators
have the opportunily to consider the
facts that support or weigh against a
decision to grant expungement,” and
“add transparency to the process.™
These procedures have been codified
in FINRA Rule 12805, which, among
other things, requires the panel to hold
arecorded hearing session on the issue
of expungement and to indicate which
of the three Rule 2080 grounds for
expungement serve as the basis for
the expungement order.!  Moreover,
the arbitrators must “provide a brief
written explanation of the reason(s) for
its finding that one or mere Rule 2080
grounds for expungement applies 1o
the facts of the case.™

Conclusion
For brokers and firms who seek
to  expunge customer  dispule

1. FINRA wan created in July 2007 thvough & consolidation of ihe National Association
of Securities Dealers (“NASD!") and the member regulation, enforeemeiit, and arbitra.
tion Tunctions of the Mew York Stock Exchiange . See fipsthwvfinra.orglabontfineal

(site visited June 10, 2010)

2. Expungemenl of information arising aut of industry disputes between meniber firms
and Iheir sssociated persons are governed by different procedures that dre beyond the
scope of ihis anicle For mare information about these procedures, see Jahn Nachmii,
“Expungement of Information from the Central Registrmtion Pepository in Tniridntus-
iry Disputes,” The Newrral Corner. Vol 2 (FINRA 2010).

3. See NASD Notice (o Members 94- 16 (March 2004l 212,
4 Sew hip:ipwvow finva orglinvesiors ToolsCalculatorstBraker Cheiklindes i (site vis-

information from the CRD, -such
relief has never been more difficult
to obtain. The requirements for
obtaining expungement of customer
dispute information have significantly
increased since 1999, with FINRA
adding new procedural hurdles to
“challenge expungement directives
that might diminish or impair the
integrity of the system and toensure the
maintenance of essential information
for regulators and investors.”™

Expungement is still available, but at
the cost of significant time and expense.
At the same time, FINRA continues 1o
recognize the competing “interests of
the brokerage community and others
in a fair process that recognizes their
stake in protecting their reputations
and permits expungement from the
CRD system when appropriate.”™
Nevertheless, FINRA has made
clear that expungement should be
the exception, not the rule. FINRA
believes that “the new procedures
that arbilrators must follow when
considering requests for expungement
will add transparency and procedural
safeguards designed to ensure that the
extraordinary relief of expungement
is granted only under appropriate
cireumstances.™

To date there do not appear 1o have
been any judicial decisions confirming
or denying an expungement directive
made pursuant to the latest FINRA
directives. It remains to be seen
whether the new FINRA Rule 12805,
which took effect at the beginning
of 2009, will achieve its goal of
eliminaling expungement as a routine
feature of settlements in customer
disputes and limiting expungement
lo cases where an arbilration panel
has made the necessary examination

Fooinofes

iled-June 9, 2010).

and determined thal expungement is
warranted by the facts. Parties who
seek expungement should expect
greatet scrutiny of the basis for such
rélief from arbitration panels.

The new FINRA procedures should
not be allowed to result in increased
judicial scrutiny of awards granting
expungement relief. Judicial review of
arbitration awards should be limited to
ensuring that the arbifrators complied
with the procedural requirements of
FINRA Rules 12805 and 2080, rather
than a de novo review by the court
whether the facts of the case justify
expungement.

Attorneys who represent member firms
and their associated persons should
remember that “[jJudicial review of
an arbitrator’s award is extremely
limited, and once an issue has been
decided by an arbitrator, questions of
law and fact are not within the power
of the judiciary to review.™® A judicial
decision that refuses to confirm an
award directing expungement on the
grounds that it was not warranted by
the facts of the case would in effect
substitute the court’s judgment for
that of the arbitrators and would be
“an impermissible modification of the
award that affect[s] the substantive
rights of the parties,"*

Finally, it remains to be seen whether
the enhanced fact-finding procedures
mandated by FINRA Rule 12805 will
satisfy the concerns of state regulators
such as the New York State Attorney
General and the Maryland Securities
Commissioner or whether they will
seek 1o intervene in cases where the
requirements of FINRA Rules 12805
and 2080 arguably have not been met,

5. FINRA Regulatory Notice D820 (Apnl 2008) at 2,

6. FINRA Regulatory Notice 09:66 (November 2009) a1 2

7. See g ahywswfinra oeglinvestorsi Tools CulelatorsiBroker Chivekifudex iy

{sile visited June 9, 2010}

8. See Exchange Act Releise No, 34-59771 (April 15, 20093, a1 7 ("NASD Rule 2130
serves 1o enliance the imegrity of information in the CRD systemvand lo further ensyire

Tht Tnvestor protedtion i not compramised when arbivators order exprngermunt of in-
feronation from s CRD record ™).

9 See Exchange Act Release No. 34-47435 (Masch 4, 2003) w 4.

cunt'ddan page 5
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10, NASD Notice lo Members 99-00 (Feb. 1999) & 48.

I td.at47

12. See id. An exception to the judicial confinmation reguliement continues to exist in
indistry dispules where the panel of arbilmtors states that the reason for expungement is
1he defamatary nature of the information: See Eachisnge Act Release No. 34-58886 (Ot

30, 2008), at 5 (“The proposed rule change would not affect FINRA's current praciice
of permitling expungement, without judicial intervention, of information from the CRD
as dicected by arbitrators in intra-industry arbliration wwards that involve assogiated
persons and member firms based on the defamatory nature of the information ordezed
expunged.”).

13. See NASD Nutice to Members 04- 16 (March 2004) at 211,

|4, FINRA Rule 2080(a).

15. See FINRA Rule 2080, NASD Notice to Members 04-16 (March 2004) 2t 214.

16: See MASD Notice ta Members 04-16 (Manch 2004) at 214,

17, See Exchange Act Release No, 34-58886 (Oct. 30,2008), a4 ("It is more common
for arbitrators to order expungement at the request of a party 16 facilitate the seltlemert
af a dispute.™),

1B, See "NASD Names ltself & Party to Expungemunt Procesdings in New Rule,” Securi-
iies Week (March 15, 2004). at | see also NASD Notice 1o Members 04-43 (June 2004}
a1 554 (describing “instances in which claimants and respondeits appear to bie settling
customer claims for monetary comp ion to the clai in return (af least in part) for
a customer affidavit that -absolves one or more of the respondents of responsibility for
any alleged wrongdoing.").

19. See “NASD Names ltself a Pasty to Expungement Proceedings in New Rule," Securi-
ties Week (March 15, 2004) a1 1.

20. See NASD Notice 1o Members 04-43 (Fune 2004}, at 555, 554.

21, FINRA Rule 2080(b)(1), se¢ also Exchange Act Release No. 34-58886 (Oct. 30,
2008), a0 3

272. See FINRA Notice to Members 04-16 (March 2004) at 214,

23, See FINRA Rule 2080(bj; see also Excliange Act Release No, 34-58886 (Qat. 30,
2008), a3 (“1f expungement relief is based on a judicial or arbiteal finding other than
those above, FINRA may also waive the requirement 10 be named as:a pany if it deter-
mines [hat the expungement relief and accompanying findings on which it is based are
sierltorious and thar expungement would not have & material adverse effect on investor
proteciion, the integrity of the CRD, or regulatory requirements.”),

24, See FINRA Nolice 10 Members 04-16 (Masch 2004) at 213

25, See id,

26. See id 21 214, -

27. Seeid.

28, Bxchange Act Relesse No. 34-58886 (Oct. 30, 2008), at 4. citing NASD Motice 1o

Members 04-43 (June 2004)

29, See id,

30. See, ¢.g., Kay v Abrams. |9 Misc.3d 371, 372-73, 853 M.Y.S.2d 862, 86364 (Sup.
CL N.Y. County 2008); Walker v. Connelly, 21 Mise.3d H123(A)1. 2008 WL 4754138, *3
{Sup, Ct. N.Y, County 2008); BNY [av. Ctr. Inc. v. Bacchus. Index No. 010967812007,

2008 N.Y, Mise. LEXIS 7230, at **2 (Sup. Cr. N.Y. County June 13, 2008).

31, See, e.5. Karsuerv. Lotinan, 532 F3d 876 (D .C.Cir. 2008): Kay, 19 Misc3d at 372,
£53 N.Y,S.2d at 863; Walker, 2008 WL 4754138, at * 1. Most of these courts recognized
e regulator's right (o iervene: See, €.g-, Karsuer, 532 F3d a1 887 (reversing district
court's denial of intervention as of right); Johnson v.Sununit Equities, Ine., Index No,
104034707, 2007 N.Y, Misc. LEXIS 8087, a1 *11-14 {Sup. Ct. N.Y. County Nov, 15,
2007) Inthe anly case 1o deny imervention, the -court confirmed the award and denied
the motion 16 iptervene as moot, See Kay, 19 Mise.3d a1 377, 853 N.Y'S 2d at 867,

12. See, e.g., Walker 2008 WL 4754138, at *3; BNY 2008 N.Y. Misc. LEXIS 7230, at
**3 In Karsner, \he Maryland Securities Commissioner argued 1hat the expungement
directive gshould not have been confirmed because the panel “recommended” expunge-
ment tather than directing expungement as lieerally required by FINRA Rule 2080(2).
See 532 F.3d a1 886.

13, See Kay, 19 Misc.3d at 376, 853 N.Y.S.2d at 866; see afso BNY, 2008 N.Y. Misc.
LIEXIS 7230, at * %4 (“1v is well settled under both the federal and state {arbitration] stat-
utes that the arbitrator is noy obligated to explain the basis of theaward.”}.

34, Kay. 19 Misc_ 3dat 376, 853 N.Y.5.2d at 866
35, See Kay, 19 Misc.3d at 375,853 N.Y.S:2d at 865.
36. See Walker, 2008 WL 4754138, at %6,

17, See Johnson v, Summir Equities, [nc., 22 Misc.3d 631, 668, 864 N.Y.5.2d 873, 501
{Sup. Ct, N.Y, County 2008). The Karsner case was seitled afier remand os resultof a
consent order entered into by Karsner and the Maryland Securities Commissioner in
December 2008, Cn December 11,2008, he district court issued an order which vacated
1he prder confiming the award of expungement reliel and dismissed Karsnar's petition
to confirm the award granting expungement of his CRD record, See Securities Arbitra-
tivn Alert, SAC Ref-No, 2009-13-01.

38. See Exchange Act Release No, 34-S8886 (Oct. 20, 2008), ar -5

39. FINRA Repuldtory Notice 08-79 (Dec, 2008) aL 1.

40, 1d. o 2.

41, See FINRA Rule 12805,

42, Seeiid.

43, See Exchange Act Release No, 3347435 (March 4,2003) a1 4.

44, 1d,

45, See Exchange Act Release No. 34-59771 (Apr. 15, 2000), 1 7.

46, Goldstéin v. Preisier, 24 A.D3d 441, 442, 805 N.Y.S.2d 647, 649 (2d Dep't 2005).

47, See id. (holding that trinl courd erred in denying confirmation of portion of stipulated
award that rccummcnded expungement)

Raiding Dispute Award Package

As we have had many requests for database searches from subscribers on raiding disputes, we have put together an Awards
Package covering areas of contention that frequently arise in such disputes. Examples of some of the subjects covered are
raiding, recruiting, taking of records, tortious interference, and restrictive covenants. The package also contains a multitude
of information on injunctive relief, including interim orders, the Injunctive Relief rule, and a study on the topic by SAC.
Included in the package are articles relating to the topics mentioned above, pleadings, briefs and court opinions as well.
We estimate that a search done on an individual basis covering these issues would cost $850. To obtain the package, please

send a check and this completed coupon to:

SECURITIES ARBITRATION COMMENTATOR

P.O.Box 112
Maplewood, NJ 07040

[] ARBchek Subscribers only, $400
[[] Non-ARBchek Subscribers, $475

Please make checks payable to Securities Arbitration Commentator, Inc.

NOTE: Package prices may be adjusted periodically as additional Awards are added 1o the set. Updales can be obtained
for 30% of the current purchase price at any time within the first year following your receipt of the “Raiding” package.
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